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REPORT OF COMMITTEE ON LEGISLATION AND LAW 

REFORM. 



To the Virginia State Bar Association : 

Owing to failure of its members to get any notification of 
their appointment on this Committee until a short while before 
the present meeting, the report now submitted, hastily drawn as 
it must have been, will we are sure receive your indulgent con- 
sideration. 

/. Unlawful Practice of Law by Corporations. 
The Committee in its report for 1918 dealt at considerable 
length with a subject of growing importance, namely, the illegal 
practice of law by corporations, etc. ; and it is hoped that all 
members of this Association have had an opportunity to exam- 
ine what is therein contained. (30 Va. State Bar Ass'n Rep. 
pp. 55-82"). The custom of certain corporations, in one form or 
another to advertise for, and actually to furnish, legal services, 
is doubtless too well known to require further illustration ; but 
an interesting sample of such work, which recently came under 
our eye, should be put on record. Taking up nearly half a page 
of a newspaper, and printed in large spencerian script, appeared 
the following: 

"I A. M. Wise, of Va., being of sound and disposing 

mind, do hereby make, publish and declare this to be my 
last will and testament, hereby revoking all wills by me at 
any time, heretofore made. 

First — I desire all my just debts to be paid. 

Second — I give, devise and bequeath all my estate, real and 
personal, to my wife, I. S. Wise, in fee simple and abso- 
lutely. 

Third — I appoint my said wife and the Blank Trust Company, 

of , Virginia, Executors of this my last will and tes- 

ment ; and I direct that no security be required of my said 
wife as Executor. I authorize and empower my said Exec- 
utors, in their discretion, to rent and care for and to sell 
and convey my real estate, and to retain any investment 
which may come into their hands or to sell the same. 

Given under my hand and seal this sixth day of June, nineteen 
hundred seventeen. 

A. M. Wise (Seal.)" 
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Then comes a striking memorandum in these words: 

"If the above disposes of your property to suit you, copy and 
sign same and mail to us. We will keep it in our safe de- 
posit vault subject to your order, without charge. 

No witnesses are required by law if written in your own 
handwriting. 

Should the above will not suit you, we will be glad to write one 
for you that will. 

Blank Trust Company." 

Note especially the closing proposition: "We (the Blank 
Trust Company) will write one (a will) for you." 

What becomes of § 27 of our Code of Ethics which forbids 
professional advertising, when corporations may advertise 
for legal work ad libitum and turn it over to their counsel? 
Such practice is a direct violation of that section, in spirit 
if not in letter. 

Since our last report the list of cases bearing upon this subject 
has been extended. Two of these decisions are worthy of spe- 
cial mention. One is People v. Peoples Trust Co., 167 N. Y. 
Sup., 767, where it was held : 

" 'Practicing law' is not confined to performing services in 
actions or proceedings in courts of justice and includes 
drafting and supervising execution of wills. 

Trust company, which advertised that making a will without 
legal advice was hazardous, and offered services, and, when 
consulted, provided an attorney, employed by its own at- 
torneys, violated Penal Law (Consol. Laws, c. 40) § 280, 
making it unlawful for a corporation to render or furnish 
legal advice, to furnish attorneys or counsel, in any other 
manner to assume to be entitled to practice law, or to fur- 
nish legal advice, services, or counsel, or to advertise that 
either alone, or together with, or by, or through any person, 
whether a duly and regularly admitted attorney at law or 
not, it has, owns, conducts, or maintains a law office, or an 
office for the practice of the law, or for furnishing legal 
advice, services or counsel." 

In that case the defendant advertised in certain newspapers 
as follows: 

"A Will is a Flexible Instrument. 

"You can make it express every shade of your desires. And 
by trusteeing the whole or a part of your estate with a mod- 
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em trust company you can provide for almost every pos- 
sible contingency which may arise after your death. May 
we suggest ourselves as appropriate advisers if you are con- 
sidering the making of a will or the appointment of an ex- 
ecutor? The advice of our trust officers is at your service 
entirely without obligation. 

"The People's Trust Company." 

Such an advertisement looks very familiar to Virginia law- 
yers. It appears that a man by the name of Gregory taking this 
"ad." with him, called at the company's offices, met the Trust 
officer, Goodeve, and told him the visitor wanted to see about 
making his will. Goodeve 'phoned for an attorney connected 
with the regularly retained firm of defendant's legal ad- 
visers, who came in, took Gregory's instructions, drafted the 
will, and supervised the execution thereof. The Trust Company 
was put in as executor of the will. No charge was made either 
by the Trust Company or by the attorney for services in advance. 
Upon these facts the Court of Special Sessions convicted defend- 
ant of violating Section 280 of the New York Penal Law, and 
from this judgment an appeal was taken. Blackmar, J., deliver- 
ing the opinion of the appellate court, says, among other things: 

"The relation between attorney and client is confidential in 
the extreme. * * * It is obvious that the intervention of 
a corporation, the general employer of an attorney, between 
him and his client, is destructive of this necessary and im- 
portant relation. There can be no longer uninfluenced de- 
votion to the client's interests. There exists along with, 
and necessarily influencing, the devotion to the client, the 
duty which the attorney owes to his general employers. 
Divided obligations in trust relations are obnoxious to the 
law, and in none more so than in that of attorney and client. 
It was to remedy the growing tendency of corporations to 
enter the field of practicing law, and perform legal services 
through lawyers in their general employ, and owing loyalty 
primarily to them and not to the client, that this law was 
enacted." 

Then, after citing the cases set out in our former report, the 
Court proceeds : 

"Under these decisions, as well as in the common understand- 
ing of the business world, the drafting and supervising the 
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execution of wills is practicing law. By them legal rights 
are secured. In giving instructions, confidential communi- 
cations regarding family relations are often necessary. 
There is no province of the law requiring deeper learning 
on the subject of trusts, powers, legal and equitable estates, 
and perpetuities." 

Referring particularly to the provision of said section 280 
which forbids a corporation to hold itself out to the public as 
being entitled to practice law, etc., the court speaks as follows: 

"This is what the defendant did. Its advertisement offered 
to furnish legal advice. In its preamble it indicated the im- 
portance of knowing what might legally be accomplished 
by a will, and then suggested itself as an appropriate ad- 
viser. What it actually did was to furnish an attorney at 
law to give the advice and render the services. The attor- 
ney was in the employ of a law firm regularly retained by 
the defendant. In rendering these services, he was in the 
employ of the defendant, and the services were rendered 
because of that employment. Whether the attorneys were 
paid specifically for these services by the defendant, whether 
the work- was included in the general retainer, whether they 
were at liberty to refuse to perform the services unless paid 
by the party making the will, or whether they were paid at 
all, is unimportant. The evidence permits no other conclu- 
sion than that the services were rendered because of the 
attorney's employment by the defendant. Even if the at- 
torney's acted gratuitously, because they looked forward to 
employment in probate proceedings, it was employment by 
the defendant. The attorney served the client because of 
his employment by the defendant, and at the request of 
defendant." 

And so the judgment of the trial court was affirmed. 
The other case is People v. Title Guarantee & Trust Co., 168 
N. Y. Sup., 278, in which it was held : 

"Penal Law (Consol. Laws, c. 40) § 280, as amended by Laws 
1911, c. 317, and Laws 1916, c. 254, prohibiting corporations 
from 'practicing law,' etc., is applicable to a title guaranty 
and trust company which drew a bill of sale arid mortgage. 

"Under Penal Law, § 280, as amended by Laws 1911, c. 317, 
and Laws 1916, c. 254, prohibiting corporations from prac- 
ticing law and providing that its provisions should not ap- 
ply to corporations lawfully examining and insuring titles, 



1919. ] REPORT ON LEGISLATION AND LAW REFORM. 193 

a title guaranty and trust company violates the act by draw- 
ing a bill of sale and mortgage." 

In the trial court this defendant corporation was convicted and 
fined $1000.00 for unlawfully practicing law, within the pur- 
view of said Penal Code, upon a state of facts substantially as 
follows : 

The Brooklyn Bar Association suspecting a violation of the 
law in question, employed a detective named Pascal to visit de- 
fendant's office with one Bishop, and at their request a bill of 
sale and chattel mortgage was prepared by employees of defend- 
ant, for which they paid the corporation $6.00 and took its re- 
ceipt therefor. They also obtained a schedule of charges for 
drawing legal documents, including bills of sale. Blackmar, J., 
again speaking for the Supreme Court, Appellate Division, says : 

"The 'practice of the law,' as the term is now commonly used, 
embraces much more than the conduct of litigation. The 
greater, more responsible, and delicate part of a lawyer's 
work is in other directions. Drafting instruments creating 
trusts, formulating contracts, drawing wills and negotia- 
tions, all require legal knowledge and power of adaptation 
of the highest order. Beside these employments, mere skill 
in trying lawsuits, where ready wit and natural resources 
often prevail against profound knowledge of the law, is a 
relatively unimportant part of a lawyer's work. 

"In the case at bar, a bill of sale of a store and a chattel mort- 
gage thereon for part of the purchase price were drawn. 
This is work which is usually done by lawyers. It may not 
require as deep legal knowledge as the organization of a 
corporation, although both are sometimes done by the use 
of printed blanks which can be bought at a stationery shop ; 
but there are questions of law which surround passing title 
to property and securing rights under a chattel mortgage. 
Advice as to change of possession of the chattels and filing 
the mortgage should be given, and if it was not given in 
this case it furnishes another illustration of the reason why 
such work should not be done by employees of a corpora- 
tion. It may be hard to draw the line and determine ex- 
actly what work falls within the condemnation of the stat- 
ute ; but we do not doubt that drawing bills of sale and chat- 
tel mortgages, with the advice necessarily attending, consti- 
tute legal services, and are included in the term 'practicing 
law.' " 
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Here likewise the judgment of the lower court was affirmed. 

In view of the situation as it appears from what is said in this 
and the 1918 report, your Committee submits the following rec- 
ommendations : 

First, that this Association condemns the unlawful practice of 
law, under whatever guise it may be carried on. 

Second, that there should be some legislation in this State de- 
signed more fully to meet and correct such abuse. 

Third, that we favor the passage of an Act embodying provi- 
sions similar to sections 270 and 280 as amended of the New 
York Penal Law. 

Fourth, that this Association should create a permanent bu- 
reau for the reception of complaints, examination of witnesses, 
weighing of evidence and prosecution of cases within the class 
above mentioned; and that the details of such plan be placed in 
the hands of an attorney who shall effect the proper organiza- 
tion and systematization of the work. 

//. Declaratory Judgments. 

There is one other matter to which the Committee would call 
your attention. At the last session of Congress a bill was in- 
troduced in the Senate (S. 5304) to authorize the Federal Courts 
of the United States to render declaratory judgments. Among 
those who discussed this subject before the Judiciary Committee 
was Prof. Edwin M. Borchard, of the Yale law faculty, whose 
brief has been printed by the Government and can be had on 
application for same. It is a learned and illuminating document, 
of very practical interest, which we commend to your thought- 
ful study. A few extracts will give you an idea of the author's 
argument. He says: 

"The declaratory judgment is designed to settle legal relations 
that are disputed or endangered by the defendant's manifest 
ability to threaten them. * * * It is not the function of the 
declaratory judgment to establish truisms that no one dis- 
putes. * * * It is designed to enable parties to ascertain 
and establish their legal relations, so as to conduct them- 
selves accordingly, and thus to avoid the necessity of future 
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litigation. * * * The opinions given by the Court of Claims 
for the benefit of executive officers and of the supreme 
courts in some seven of our states for the benefit of the leg- 
islature or governor on 'important questions of law' or of 
'constitutional law' bear some resemblance to declaratory 
judgments. * * * The equitable nature of the relief is evi- 
dent in the fact that the court may inquire into the purpose 
for which the declaration is asked, and must be convinced 
that its judgment will serve a practical end in quieting or 
stabilizing uncertain or disputed jural relations. 
■"It frequently becomes . desirable to obtain a judicial decision 
upon a state of circumstances which has not yet- arisen. 
This is particularly the case with reference to the rights of 
reversioners and remaindermen, but it is also true of other 
persons who anticipate the enjoyment of rights in the future 
and who wish in advance of the event to know their pro- 
spective legal position. * * * Order XXV, rule 5, of the 
(English) Supreme Court Rules of 1883, provides: 'No 
action or proceeding shall be open to objection on the ground 
that a merely declaratory judgment is sought thereby, and 
the court may make binding declarations of right whether 
any consequential relief is or could be claimed, or not.' 
* * * Furthermore, the amended rules of 1893 have in- 
troduced Order LIX, A: 'In any Division of the High 
Court, any person claiming to be interested under a deed, 
will or other instrument, may apply by originating summons 
for the determination of any question of construction aris- 
ing under the instrument, and for a declaration of the rights 
of the persons interested.' * * * It will have become evi- 
dent that the social equilibrium, for whose maintenance law 
and the courts as institutions exist, is disturbed and im- 
paired by the uncertainty and insecurity of legal relations 
as well as by their attack and violation. That it is the duty 
of the state to afford the community and its members pro- 
tection against this uncertainty and insecurity is also self- 
evident. Indeed, many of our States have already recog- 
nized this fact by furnishing simple methods for the de- 
termination of such questions as adverse and doubtful 
claims of title to property and the construction of wills. 
The adoption of the declaratory judgment, would not, there- 
fore, be an innovation but an extension of a practice which, 
unconsciously perhaps, has been accepted in isolated in- 
stances as a useful aid in judicial machinery. Doubt or 
hesitation concerning the advisibility of fully adopting this 
important instrument of judicial procedure should vanish 
before the evidence of its undoubted practical value af- 
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forded by the experience of England and of a great part of 
the civilized world. Its simplicity, its capacity to serve im- 
portant ends of corrective justice without legal hostilities, 
its utility in deciding many questions which can not now be 
brought to judicial cognizance, its efficacy in removing un- 
certainty from legal relations before they have ripened into 
a cause of action — that is, its usefulness as an instrument 
of preventive justice, a field which has hardly begun to be 
cultivated in this country, commend the declaratory judg- 
ment to the earnest attention of the American bar and of 
the public which it serves. We might with profit study Or- 
der XXV, rule 5, of the rules of the English Supreme Court. 
While in this country the adoption of such a measure would 
require legislative enactment rather than the simple English 
promulgation of a rule of court, the need for the declara- 
tory judgment might be met by our States by the incorpo- 
ration of an amendment in practice acts or codes of proce- 
dure in the sense of the following: 
The (trial) court shall have power in any action or in an 
independent or interlocutory proceeding, to declare rights 
and other legal relations on written request for such dec- 
laration, whether or not further relief is or could be claimed ; 
and such declaration shall have the force of a final judg- 
ment.' " 

Your Committee therefore further recommends that this As- 
sociation take under serious consideration the question of pro- 
posing for adoption by our legislature something similar to the 
provision which Prof. Borchard here suggests. 

Respectfully submitted, 
Committee on Legislation and Law Reform, 

By A, W. Patterson, Chairman. 



